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I* PatawfeCMtlop @f Sceyqear ViojAtlooa llbder ItoHms Crtwlml 



latrodacttoft 


!R» sections ll«3. OoSm discussed \)elm iaclude those 
vhldti oouM he t»ed to prosecute vlohsticsis of releese of 
secret infoxaBtlcm eed asterleX of interest to the 

mtionsl defense. 

fho of these sections ere genemlly kaesm as esplona@e 
Imn. ProsecutlMi under these sectians is llMited to those 
vlolatioDs vhleh take place vlthin the Ubitei States or its 
naritlae Jurisdietloa* thcqr casaaot he used to prosecute 

a Tiolatioo idiich takes place overseas ubeteer it he a 
cltisea car a foreii^ aationaX. 9» iaportaat elenent then^ 

Is i^xe the violatioa took place and the plac» iihere a secxee^ 
a g re ffl ee n t eas eactered Into is not significant. 

fbere is ocwr secti<m of the U.S. Code not included In the 
teae chapter as the esplcaa^e sections^ hut rather part of the 
Interoal Security Act of 19^0, idiicli could have eictraterritorial 
affect. If this is so, then a secrecy agreaKmt could he used 
unter this sectioii as evidence of knovledse on the part of tte 
def enda nt that tee infomatioa was classified" as repaired hy 
the iMctlon. 

A. Se^iy With Uaited durisdictioa. IB OBC 793. 7^ 

tMM,. 

Ihe foUoring sections are part of chapter 37» tJ.S. Code. 
Ihey are collectively latown as tee ^iomge laws and include 
aectioBS 791 throu^ 796 of Title 18. This teapter is United 
in its Jurisdictlm hy secticA 791 vhldi states: 

"Ttla teapter shall apply uitein tee adasiralty and 
■arltiae Jurisdiction of the Ikiited States and on 
tee hi^ seas, as veil as vithln the tialted States." 

This in turn was derived frosi chapter 30, Title 1, secticaa 8, 
June 1^> 1917> idxlte stated, 

"The jprarSsiom of this title shall extend to all 
Tkrritmles, posa^sione, and placM steject to 
tee Jurisdletlon of tee United Statte uheteer or 
iMt eoaticuous teemto, and offensee uoder this title 
vhui (»MBitted open tee hi|^ seas mr eleeehere 
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vithlB the iidnlmlty end H»rltlsie ^vuriedlction of 
the iQtoited Stal^ end outside the texTitorlsl limits 
-Uiereof ledmll Toe iwoilshtble bereuntor . “ 

It is folte clear that section 791 Halts the ^urisdlctJxm 
of the 8 vd»e®wnt seettKms In. the de^ptsr to acta eaasltti^ in 
the Ihkited Stetes and vlthla the adalralty and nurltiao ;)urls- 
dlctloa cdT the IT^tid states. 9 »xs, an offoose as described ^ 
helov occurring In a fOTSlgn country ccmld not he prosecut^.^ 


IS use 793U) An oCfenMi under l^iese sectijoBS has the 
foHovlng eLeaeots: 

^ (1) defendant he anQ^body^ eltUmi or 

aliesi 


( 2 ) a necessary elenaat the ottmm Is 
’’latexct oar reasm to helleve that the 
Inforoatlon Is to he x*sed to the injury 
of the Qtaltfl^States or to the advaatags 
of any fomim natlcno" 


( 3 ) prohihlted acts Include the collection, 
i^syiJE^ and recalit of ’Mythlng connected 
irith the aatKanO. defense* and aatry Into 
"places oantiected with the national defense*” 

793(d) (1) lawful possession hy 'Uae defendant of 


(2) lECforaatioB in any foxm’^lating to 

natittol defense”, and which he "has reason 
to helleee omOA he used to the liywcy of 
the ^ted etates enr to the adouatage dT 
any foreign aatlcn” Mid, 


(3} willful oaonmleatlon of svteh iafomatlon to 
”aay person not entitled to recelwe it” or 
willful retention cm dsaaad that it Tae retuznad 
to the Oovcnmamxt. 


(mmi One difference in the retulreasots of 793<d) with 

'■ ’ I^ioee of 793(»)f(T>) and (e) is that (d) r^ers to 

infonatlon idiieh the ]^ses8Qr has reason to helieve 
ewjM he used, iriiereas parts (a),(h) aaa& (e) refer 
io"'^|ect8 or inforaatioa whicdi the possessor hM 
reaiKm to hellsnre is to he used to the injury of the 
XtoXUA States* In addltlcm, ^ ccanrse, part (d) 
rclhrs to ihe coMNnioatloa oS Infonaatioo which 
defendant has lawful possession idiereas parts (a), 

(h) wad (c) refer to obtaining infexmation I H j ega lly* ) 


1 . Ttm fi^artamat ot .hwtice is <»msideriiig an aswndswEst to this ^etiem 
whiai iwuld rsMOve the territorial liadtation.aoy hawe taken the posltlcm 
apparently only for tactical reaeana with expectation cf a ewse on this 
point, that sec* 79L in effect does not mean what it ay»» would in- 
nwwraeas violatloRs* It is jvery doubtful that this interpretatlcm 
would be accepted ir? a , 
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793(e) Pxwlsions tbe smse as ia lart (d), Ijaafe 
pertalaioe to imlewful poeseasioa of 
ti<m tgr the defeadlact as distii^lslied fron 
laeful possesslm. Aa affixsKtive dat^ 
to return the informticm to tbe QoftoemmA, 
withmzt dea a n d Is i8gp<»ied and its hreacb is «b 
of feme* 

793(f) (i) lawful posoesslcax hy tbe defendant of 

(a) docunents or Inforaation relating to tbe 
national defease^ and 

(3) a* unauthorised veusml of aaae front 
its place of custody# cr delivery 
to anyoaae in violation of tim 
defend^*s trust idiicdt he pemits 
throu^ his gross negllgenoe# ^ 

b» loxnrledgs that the rennwal or 
delivery has takf^ plaee as^ 
failure to sake j^rongt regwurt to 
his 6T;^>esrl<w officer. 

793(g) "If two or store per3(n£5 consiplre to violate 
any of the foregoing provisions of -Uiis 
section# and one or aore of such persons 
do auy act to effect tbe object of the 
cco^lmey# each of the parties to su^ 
etn^lxacy shall be subject to ^ punish> 
mat provide for the offense idkKdt is the 
dijeot of s)»^ c«m^iza<qr.*' 

13 QSC 79fefa) ne fbUoiriiig elaaents are imcessaxy in the 
(b) vioilatioa of tiiiB sectloa: 

(1) ocnamioation to any foreign govextsaent 
or fkctlon thexec^ of 

(2) infcanation relatix^ to the national 
defMsse 

(3) 'Vith intent <»r reason to believe that 
it jU» to be %@ed to the injury of 
Ihilted States or to the adwu xt ag B of a 
foreign nation.'' 

(mSBt fma iiffears froa seetlcm 793(d} vhich also deals 
with iaf<nmtlcei generally^ ia that the defmdant 
need act have Ixatful poosessiofi of the Inforaatioa. 
Also he na^ lave reas<»i to believe that it is 
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to lae \a0ed to tbo lojtszy of tbo l&dtod States 
zattKKT tbaa couM las so used. } 


iSkSsl 


7»(*) 

18 UEC Tsefa) 


(3.) collactiem or (xoBBrnteatlon to ai^^ooe 
in tins ffiT ear of 

(2) "iitfoznatiim relating to the puhUc defenee 
iflileh ai^t he to the 

(3} ”vith intent tittt seas shall be econnalaatlcni 
to the enen^ of" 

(OcoM^ixaq^ inoiTtslon. ) 

(1) 1 N:ohlhiited acts are onaamloatloo to aa 
tffiaut:t»ari2«d person, publimtion, or "see 
la any maamr ssrejvaiicial to the ndTetf 
or intrest of ^ tlsited States cr for 
the benefit of any foreign gcavernoent to 
the tetriaent of the Itoited States.” 

(2) Protected nstorial is classified infoamtlon 
of a omaa mture. 

(3) Beftnateat aust "knoirlagly and itlllfully" 
do the act* 


796 fe> (Bafinitlons.) 

"classified infomatic^a" » which, at the tine 
o£ Tiolation is, for reasons of aatieanl security 
specif ioaUy desisted by a Ohited States Oovenamxt 
Agency for lislted or restricted dissenJoatitm or 
distribotima. 


"unauthorised person" - aiy person idio^ or agency 
i^dS, is act aiithoriMd to receive (xksSS infoxTaa- 
tion by tbs President or by the head of an agency 
saq ^ssly daslgnated by the President to engage 
in OQimr aetivitiss* 

736(0) "lothiag in this section li^all pre^ibit the 

fasmishtng, t^on lawful deoand, of infoxiaation 
to any regulMrly cosstlttited cGOBlttse of the 
llaited States of Aaarioa or Joint eennittee 
thereof." 


B- Statute ¥itli Possihle jBirtraterrltorial effect. 50 lISC 78 %(b^. 

Title 50 lEG 783(h) is a secticaa of the Xnteraekl Sk^nxrity Act 
at 1950 and thus Is not within the Jurisdictional liaitatioa iapoeed 
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lev aectlcA 791 fltle 13 1£C. Isx fiiet la ao nsaifeien 

of territorial ivtrigt&ietlxm la the laterml Security Act Itoelf 
and particularly acaae with referoace to tills sectlm. Sewral 
Si^resae Cotat msm todioate that when no eacpllclt liBltation 
is pres«nt, aa eaetmterritorJal effect can he Inferred hy ^ 
nature of the offense. Tberefox®^ if tdss reascalng la these 
eases apiplled to this type of cTlffie^ this section couM he used 
to prosecute secrecy vlolatlona iJhich tod< place overseas ^ if 
the sltmtion set the other roquiresoents of the section, fberefoxe, 
if the section can he applied, then a secrecy agreeeest with a 
violator cottld again serve as evidence of Me kaovl^ge and 
presumed intent. 

3-» fhe foUcwiag are ^aentlal elem^s 

of aax Offense under this sectloa. 

(1) umudhoriaed <»»nunicati(m ly 

"any officer or enplcyee of the 
Ilhlted States or of ai^ department 
or agency l^reof , or of any ccatj^ra- 
tlm the stock of Is oiined in 

idKile or in aa4<3^ paart hy the Ibiited 
States or ary ^partaieit or o^gmcy 
thereof.'' 

(2) to "any other person ' whom 

( 3 ) "eaplcyee. knows or has rosuicai to 
helleve to he a foreign gcveromoBt's 
agent or a aeEd>er of ecamaiaiat 
orgaaiaatiQn.' 

<^) cf laforsation . . . cliutsified . . . 
as aff«»tli^ the eati(ml aemnrlty" 
and knoifs or has reason to know that 
such information has been so elsuwlfled. 

jjXXBSt It Is prohahly not necessary that the zeclplent 
he actually an agent oae ccmmtmist so lc«« as 
the anployee has ree^csi to helleve and does 
h^Jeve Is idmi the Isfoznatlon is caHBRmi> 
oat^.} 

2. ^ere Is no indioatixm that ‘ttie above described section is 
limited in Its effect to areas within f&lted States ^Isdlctlon. 

In the abseatce of an «q?licit llBltatiou similar to sectlcn 791 
of Title IB discussed in Part A, the geneml rule is that a 
government cannot punish crimes conaltted outside Its territorial 
jurisdiction. Icwever, there are several q>jaliflcatl<ai8 to 
this gmornml prisv^iple. 




I 
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If 4\irls41ctlo» la not expllcil^ lljedt«d; the courU 
vill Infer that Gaaem&B tnteiileA csertsaia types of (^l»na 
to he »o natter eheae coanitted. Sts haadlm case 

ei^ressing this inrlaclple is &fcat^ y« 

Sts cft&mt 1& this case was a Id.S. 

coxi)oraticm. !£ke iodietneat emnnmted several fmudulest 
acts which were coBBltted in mcylng locations laclnding 
a ship at sea and Ariwtstim. Hhe lower court held the 
ladleta wnt hi^ for la<^ of ^xtrisdietlon over the criaB* 

Zn reversing this decision, Chief Justice Taft fizet ex- 
phalned the gsmral rule concerning territorial 
lindtatioen t:^pcn th» power of a goveroBMmt to pmlsh crises. 
He pointed that '^is linltatlm applied peorticuiarly 
to criam agpiULnst private individuals obc their property 
wad idtieh mmld geoesally' affect peace and good order 
of tlw ^sanmi^, such as nsder, arsm, larceny <uad frauds 
of all kinds . He assuaes that in the ed>se&ce of an Wiplicit 
stateawot, Ccs^S^^s does not intend ^punish these erines 
if ecoBltted mitsiUbe Dhlted States territory. Sewers, 
he gotra on to distin^ish oriass against the Oove r nnwat 
Itself as foUounti 


"But the sane rule of iiii^npretatiwa sh^ld not be 
applied to criBtinal stat^ites, which are, as a 
class, t83t logically dependwit c» their locality 
for the gc 3 v e g - a « w Bt*e Jurisdiction, hut are enacted 
heoause of the rhe^ of the go wm awnt to defend 
itself against chstructloo or fraud, wherever per- 
petzated^ especially if cennit'^ hy its own citisens, 
officers, or agents. Soai such <dr£ee8e8 ewa only he 
coottttted within the territorial Jurisdiction of the 
govemMzt because of thto local acts reqjuired to con- 
stitute tiiea. Others oudh that to lindt teir 
locus to the strictly terrltorlxU. Jurisdlctiem, would 
he greal^ to emtail the scope and usefulness of 
^le statists, and leave open a Iwrgs iaraunity for fimxSa 
as easily cennitted hy citizens on the high seas and in 
fovei£p» eoinatries as at ham* In such cas«», Gca^pswis 
has not thou^t it oeceeaBzy to specific prmiMim. 
in the law that the locus shall Inclnde the hi^ seas 
and ftrrei^ countries, but aHows it to bo Inferzwd 
frcB the nature of the offense, ”3 


Zt can be az^pued that an 1 ^»^dalOlrised disclcMuxre as des- 
scribed la section 783(b), mie 50 ie a case which donods 
evm wore ooneera than defrauding ttw Oov ema ent. Xf 
dovenaent can punish criaes against it coMsitted outside 
Its territory In the nature of fraud, then surely it shmild be 




2. ^ OS 94 (1922) 

3. 260 IS 94,98 
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able to x«aeh those oogshsed In c<xiipraBiising the 
aatl<m*8 secrets no mtter i^re the act took 
Shexe is no reason to » 9 pc»e that Ocs^tsss did act 
asan to include those Qefwxmma^ eaai^loreea nho 
hfliiSKned to he vcntdLng overseas. Za £sct the oppor- 
tuBity of ena a ein g ta eapionage aad passing secrets 
is fully as great if not greater abroad than at hoae. 

Zf this orguaent is acec^pted, nhat effect eould it 
have on entplcQifees^ of CSUl and its cover c<Mrpofrations'^ 
Ihider tbm laaguage of the section l^oy voold he subject 
to it. One diffictilty arises in the mrlous shadisgs 

prcprifltaxy oHaarship. Ttm Ifmgtsigfr the sectloo 
spe^ of ovnlng a najor part the sto^, so it is 
conceivable that a eorpomte saglcyee wouM be (Knrer*^ 
if only a aajcritjy cf stoat aas owned by the kg/msy* 
not covered if ve provided 100^ sift«idy bsit owned no 
stock* 


3* Zbere is also the prdblos of this section's effect 
on a foreign national etao is e^^loyed by the Oovesranent or 
a cover corp<»e.ti«ai ovsneas. ft is argntble Ibat he also 
iKmld be subject to 'Uie seeticn^ wpwsJally if he hns sipisd 
a secret^ a graeaeat indieatiag bis knoirle^ of the nature 
of the wxterF^i&e end the iafexaatlon. Stooag svggport fw 
this an^amt is available in the BoHnoi case cited above. 

She defeaitetits in that ease mere three Aneriouts and cne 
British citiawm. Althoue^ the British subject could not 
be fenad fer the tarial^ no eentlon was nade of the possibility 
that he should be treated differaitly fren the rest* Ao^pareatly, 
Chi^ justice Baft tKstsidered ljie foreign naticaal as ouch 
subject to U.S. jurii^icticm tbs kmrima mticnals, 
althou#! he ^libM «peak in terns of "eitisein!”. logically 
there is fut little reason to aake the distineticn In an 
espionage esase as in one fraud. Boifever, a distinction 
■dl^ be wade on the ground that eepionage is close to 
a politioal crixm and thus wnthout the reach of Jha^lcaa 
law if perf(»ned abroad a ncm^citlsea. 

C. actradition. 


Assuning that one (tr the above ata'^ites applied to a case 
of uQcnithoris^ disclosurs either hare or alstsad^ wbab ivenild be 
the possibilities of security extradition of a vlcOator^ resident 
in a foreiga country? fhis would dqpinad ecnpletely on the extra- 
dltinn treaty in force with that &xakvy, In aost cases ’Usare 
would be little cdeuice of stiKeess, for Ved& type of crlne has 
not been one of those eovaned 1^ sevenal of the aK>re important 
treaties. Svem thcHie which do not liait the erlmn, st»^as 
the <GN3Bvention in farem with the Latin Acaerlean countr^^. 


. Houtevid^ Coovwntion on Sxtradition, 

111, f.s. Bo, aae 

SECRET 


Bsc. a6, 1933* ^9 Statk 
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req[Ulr« that tb* <^1 bb Iw coosidsred m suc^ botii 
o<»intrle8« It Is thst atss^ ccnjaitrl«8 irould 

eomaiOer •s|>laa«s •tfklast tbe UteLted States a crias 
\iBder their ^de. If idm avSb^mit la^f^peoed to be a 
mticml of tl» ex^mdlting couetxy, it is lawit ualiicely 
that a tjreaty ipoulA 
* 

Bwarver^ a sitmtioa my arise i& nMcb Oezmqyj, tar 
instance, ney eoosider a eosipraBiise of ebat are essetstially 
U.S. secrets, as a crioe agalast because of the 

coBBKW ditfesse coae^t cf the IttO treaty. 

Rpcseeatioa Sbaer ittXltary Urn, 

Ihe ai9Ueehili% aOitaxy Inr to CIA SBnOcyees aud ageats 
alarcad ttibctOd be aaaeidered tax sone areas. 3lM»e is no section 
in the IkilfoeB Code of mXitazy Jbetioe vhieh dizeetly coneerm 
«ais problMu She eloaest is W WG, Bwstion 698 (Article 104) 
entitled Aiding the lUa^sr. One probiaa in wiiHi this section 
is Idestifying an e»ei«r in peace tine* liras. It is doObted 
that this vonid be helpful for elviliaa ee^Learees of the Military. 

po- Possibility of SBioiaiag a Shreatwed Bas^^nf a Ss^ucecy 

JSSSSBSS^ 

A. mtrodiactico 

In certain eireoestairaes it is possible that a court would 
grant an io^raicticxi to p re vw n tt a threatened lareach of a secret 
agresesmt. Swdi an injunction would be especially ’valwble where 
a last sBiplQgree is ^ireateidng to release tafoxmtioa wbi^ would 
enbairxass tint cperations of the A&mcy, Qbtalnii% such mi injiractlon 
could have the effect of foaEmlial*« Urn Smm so that it would 
be clear to the pezwon involved that any ftnrther acticm m his 
pMTt would result in con^aapt €«P ©crart raad a Jail ao^enee. She 
hope would be that he would than consider his action awre cartfuUy 
than if the resulting punlshnsmt rewainod imssm. 

Of course this approach would not be of particiOar value Iji 
eases where the person was Intentionally Migsging In esplcsmge. 

»ut it could be iraMPul, itar Instance, in eases where a past ei&> 
ployee is ctrasideriag inhllshiag a bodte, waste to rtdea^ infaraa> 
tion out at spite, is <d«ronlonlly etc. 

B. Problene Involved . 

!• lilidity of the ararearaMot. 

In coder to Mi^oin a breadii of contract the contract, cf 
course, asst be a valid one. It is assmsd that a court 
would looh upcra a ^monecy a gr eg B e nt aade as a condition oS 
sgployaent as an enfcHfosable contract and not void as a^iait 
public polbey. It is fuwtieraitele ihether texmiaftlijcra secrecy 
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agrMaents would ^ ernf orced because of lack of 
coay»ldemt1Um* Shus, we would rely oa the secrecy 
agreesieixt sl^jEied m a cozaditim of eBS>lcyae»tf 

2. iBpCTrtaooe of place of ej^eutlim of agreeiai^ * 


Ikillke Its usisiportauce In a crimiaal proseeuti<»« 
the place idiere the secrecy a^resnent is entered into 
is wesy iJBpcntant. It will usually deteralne idat 
law will apply* If the agreeswRiA were aade in tJwz 
Ifciited StalH^^there is a gpod daam^ t2mt sm in^tnbetl<m 
would he issued in aiiy jurisdictizm. If^ howsweri the 
agrttasQt was aade abroad there would be a problem of 
conflict laeu. Vbeth&r or not tua kmrioaa ccmrt would 
lx»k to ti» fCHreii^ law in su(^ a case wcmld depend on 
the eiretaeitances. 

Xf an iiyuaction bad to be obtained abroad there would 
be additional ^problans* instance, eivU law coiaatri^ 
do not have In^unctiUnw as sucdi, and tiaerw nay be no 
approisariate remdy for cir<!»Bta]:u:<^ siailar to thzae 
outUned above* 








